Regulatory Committee

Meeting to be held on 18th November 2020
	Part I 


	Electoral Division affected:

Lancaster Rural East


Wildlife and Countryside Act 1981

Definitive Map Modification Order Investigation

Addition of Footpath from Wennington Road to Home Farm Close, Wray with Botton, Lancaster

File No. 804-620
(Annex ‘A’ refers)

Contact for further information:

Simon Moore, Paralegal Officer, County Secretary and Solicitors Group, simon.moore@lancashire.gov.uk, 01772 531280
Jayne Elliott, Public Rights of way Definitive Map Officer, Planning and Environment, jayne.elliott@lancashire.gov.uk, 01772 537663
	Executive Summary

Application for the addition of a Footpath from Wennington Road to Home Farm Close, Wray with Botton to the Definitive Map and Statement of Public Rights of Way, in accordance with File No. 804-620.
Recommendation
(i) That the application for the addition of a Footpath from Wennington Road to
Home Farm Close, Wray with Botton, in accordance with File No. 804-620, be accepted.
(ii) That an Order be made pursuant to Section 53 (2)(b) and Section 53 (3)(b)
and/or Section 53 (3)(c)(i) of the Wildlife and Countryside Act 1981 to add a Footpath from Wennington Road to Home Farm Close, Wray with Botton on the Definitive Map and Statement of Public Rights of Way as shown on Committee Plan between points A-B-C.
(iii) That being satisfied that the higher test for confirmation can be met the Order
be promoted to confirmation.



Background 

An application under Schedule 14 of the Wildlife and Countryside Act 1981 has been received for the addition of a Footpath from Wennington Road to Home Farm Close, Wray in Botton to be recorded on the Definitive Map and Statement of Public Rights of Way.
The county council is required by law to investigate the evidence and make a decision based on that evidence as to whether a public right of way exists, and if so its status. Section 53(3)(b) and (c) of the Wildlife and Countryside Act 1981 set out the tests that need to be met when reaching a decision; also current Case Law needs to be applied. 
An order will only be made to add a public right of way to the Definitive Map and Statement if the evidence shows that:

· A right of way “subsists” or is “reasonably alleged to subsist”
An order for adding a way to or upgrading a way shown on the Definitive Map and Statement will be made if the evidence shows that:

· “the expiration… of any period such that the enjoyment by the public…raises a presumption that the way has been dedicated as a public path or restricted byway”
When considering evidence, if it is shown that a highway existed then highway rights continue to exist (“once a highway, always a highway”) even if a route has since become disused or obstructed unless a legal order stopping up or diverting the rights has been made.  Section 53 of the Wildlife and Countryside Act 1981 makes it clear that considerations such as suitability, the security of properties and the wishes of adjacent landowners cannot be considered. The Planning Inspectorate’s website also gives guidance about the interpretation of evidence.
The county council’s decision will be based on the interpretation of the evidence discovered by officers and documents and other evidence supplied by the applicant, landowners, consultees and other interested parties produced to the county council before the date of the decision. Each piece of evidence will be tested and the evidence overall weighed on the balance of probabilities. It is possible that the council’s decision may be different from the status given in any original application.  The decision may be that the routes have public rights as a footpath, bridleway, restricted byway or byway open to all traffic, or that no such right of way exists. The decision may also be that the routes to be added or deleted vary in length or location from those that were originally considered.
Consultations

Lancaster City Council
In response to the consultation Lancaster City Council planning highlighted a related planning condition and provided an extract of same, included below. They stated that: "To formally recognise the footpath as a public right of way would reflect the requirement of condition 13 on planning permission 99/00664/FUL – ‘erection of one dwelling’ on land between no 30 & 34 Wennington Road (see below) and confirm its rationale for its imposition (i.e. the City Council’s view of the importance of this pedestrian link)."
[image: image1.png]13 In accordance with this permission a public pedestrian access from Wennington Road to the
land to the south of this site shail be maintained to a minimum width of 2 melres as indicated on
the submitted plan and there shall be no direct vehicolar or pedestrian access to the
development hereby approved on thé Wennington Road frontage.

Reason: In the interests of highway safety and to safeguard pedestrian access.




Wray with Botton Parish Council
The parish council are the applicants in this matter and the registered owners of the land between point B and point C.
Applicant/Landowners/Supporters/Objectors
The evidence submitted by the applicant/landowners/supporters/objectors and observations on those comments are included in Advice – Head of Service – Legal and Democratic Services Observations.

Advice

Head of Service – Planning and Environment
Points annotated on the attached Committee plan.

	Point
	Grid Reference (SD)
	Description

	A
	6036 6775
	Open junction with Wennington Road

	B
	6038 6773
	End of tarmac and rear boundary of 32 Wennington Road 

	C
	6040 6770
	Open junction with Home Farm Close


Description of Route
The application route commences at a point on Wennington Road in the village of Wray (point A on the Committee plan). It runs south-east on a 2m wide tarmac surface path between the walls of properties numbered 30 and 32 Wennington Road with access off the route leading to the front of 32 Wennington Road.

From the rear of the house (32 Wennington Road) the route then opens up and crosses a tarmac area to point B from where it continues as a compact stone surfaced track to point C. At point C the application route meets Home Farm Close and immediately to the west of point C is an access point into a recreation ground/school field.
The total length of the route is 70 metres. 

Map and Documentary Evidence
A variety of maps, plans and other documents were examined to discover when the route came into being, and to try to determine what its status may be.
	Document Title
	Date
	Brief Description of Document & Nature of Evidence

	Yates’ Map

of Lancashire
	1786
	Small scale commercial map. Such maps were on sale to the public and hence to be of use to their customers the routes shown had to be available for the public to use. However, they were privately produced without a known system of consultation or checking. Limitations of scale also limited the routes that could be shown.
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	Observations
	
	Wennington Road can be seen but Home Farm Close is not shown. The application route is not  shown but nor are other footpaths.

	Investigating Officer's Comments
	
	The application route probably did not exist in 1786.

	Greenwood’s Map of Lancashire
	1818
	Small scale commercial map. In contrast to other map makers of the era Greenwood stated in the legend that this map showed private as well as public roads and the two were not differentiated between within the key panel.
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	Observations
	
	Wennington Road can be seen but Home Farm Close is not shown. The application route and other footpaths are not shown.

	Investigating Officer's Comments
	
	The application route probably did not exist in 1818.

	Hennet's Map of Lancashire
	1830
	Small scale commercial map. In 1830 Henry Teesdale of London published George Hennet's Map of Lancashire surveyed in 1828-1829 at a scale of 7½ inches to 1 mile. Hennet's finer hachuring was no more successful than Greenwood's in portraying Lancashire's hills and valleys but his mapping of the county's communications network was generally considered to be the clearest and most helpful that had yet been achieved.
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	Observations
	
	Wennington Road can be seen but not Home Farm Close. The application route and other footpaths are not shown.

	Investigating Officer's Comments
	
	The application route probably did not exist in 1830.


	Canal and Railway Acts
	
	Canals and railways were the vital infrastructure for a modernising economy and hence, like motorways and high speed rail links today, legislation enabled these to be built by compulsion where agreement couldn't be reached. It was important to get the details right by making provision for any public rights of way to avoid objections but not to provide expensive crossings unless they really were public rights of way. This information is also often available for proposed canals and railways which were never built.

	Observations
	
	There are no existing or proposed canals or railways in the area crossed by the application route.

	Investigating Officer's Comments
	
	No inference can be drawn with regards to the existence of public rights.

	Tithe Map and Tithe Award or Apportionment
CRO Ref: DRB1/214
	1849
	Maps and other documents were produced under the Tithe Commutation Act of 1836 to record land capable of producing a crop and what each landowner should pay in lieu of tithes to the church. The maps are usually detailed large scale maps of a parish and while they were not produced specifically to show roads or public rights of way, the maps do show roads quite accurately and can provide useful supporting evidence (in conjunction with the written tithe award) and additional information from which the status of ways may be inferred. 

	Observations
	
	The Tithe Map for Wray has not been examined as there is no map evidence suggesting the existence of the route at this time.

	Investigating Officer's Comments
	
	No inference can be drawn.

	Inclosure Act Award and Maps

	
	Inclosure Awards are legal documents made under private acts of Parliament or general acts (post 1801) for reforming medieval farming practices, and also enabled new rights of way layouts in a parish to be made.  They can provide conclusive evidence of status. 

	Observations
	
	There is no Inclosure Award for the area crossed by the application route.

	Investigating Officer's Comments
	
	No inference can be drawn with regards to the existence of public rights.

	6 Inch Ordnance Survey (OS) Map
	1847
	The earliest Ordnance Survey 6 inch map for this area surveyed in 1844-45 and published in  1847.
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Extract of map
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Extract of map with Application route overlaid in red

	Observations
	
	The application route is not shown. Wennington Road is shown as a main route through the village but Home Farm Close is not shown. The land crossed by the application route is within a thin strip of land.

	Investigating Officer's Comments


	
	The application route did not exist in 1847.

	25 Inch OS Map Sheets 25-12 and 25-16
	1891
	The earliest OS map at a scale of 25 inch to the mile. Surveyed in 1889-1890 and published in  1891.
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	Observations
	
	Wennington Road existed but Home Farm Close is not shown.
The land crossed by the application route crosses land forming part of a long narrow fenced field (field parcel number 119) but the application route is not shown.

	Investigating Officer's Comments
	
	The application route did not exist in 1891.

	25 inch OS Map
Sheets 25-12 and 25-16
	1913
	Further edition of the 25 inch map surveyed in 1889-1890, revised in 1910 and published in 1913. 

	[image: image9.png][ —

s Wray Maps.ppt [Compatibilty Mode] - PowerPoint
Inset  Design  Transifins  Animations  SideShow  Review  View  Q Tellmewhat you want to do Elictt, Jayne £}, Share
[ Layout~ === £ Find
F:E \N—/ ] Reset ALLDSG - o 2B Replace ~
- Siide~ Ny A I3 Select~
Cipboard 5 sides Font Paragraph Drawing aiting ~
m_l B B
11

25712 resurveyed 188g revised 1910 published 1913

\ \

Council

b—F, | Clicktoadd notes

Siide 130118 ¥ Notes WiComments | [ 55 B & -—+4 + 6% [





[image: image10.png][ —

Wray Maps.ppt [Compatibility Mode] - PowerPoint

ot Jayne 9, Share

Insert  Design  Transitions  Animations Slide Show

ﬁ [Etayout~ NNOCO[ n £ Find
oL o ElRea ALLDOo - T e Replace ©
- Siide~ RIRANERE {5 1y Select-
Gipboard 5 Siides Font Parsgraph Drawing ating ~
» B B
25-16 resurveyed 1639 revised 1910 published 1913
13
15
Wenaveotor - aton .
P ey .
ik i
e—, :
16 | Click to add notes
5 W ommerts [[E 88 BT - + 3

Side14of 15 %






	Observations
	
	The application route is not shown and the land crossed by the route does not appear to have altered since the earlier editions of the 6 inch and 25 inch OS maps were surveyed.

	Investigating Officer's Comments
	
	The application route did not exist in 1910.

	Finance Act 1910 Map

	1910
	The comprehensive survey carried out for the Finance Act 1910, later repealed, was for the purposes of land valuation not recording public rights of way but can often provide very good evidence. Making a false claim for a deduction was an offence although a deduction did not have to be claimed so although there was a financial incentive a public right of way did not have to be admitted.

Maps, valuation books and field books produced under the requirements of the 1910 Finance Act have been examined. The Act required all land in private ownership to be recorded so that it could be valued and the owner taxed on any incremental value if the land was subsequently sold. The maps show land divided into parcels on which tax was levied, and accompanying valuation books provide details of the value of each parcel of land, along with the name of the owner and tenant (where applicable).

An owner of land could claim a reduction in tax if his land was crossed by a public right of way and this can be found in the relevant valuation book. However, the exact route of the right of way was not recorded in the book or on the accompanying map. Where only one path was shown by the Ordnance Survey through the landholding, it is likely that the path shown is the one referred to, but we cannot be certain. In the case where many paths are shown, it is not possible to know which path or paths the valuation book entry refers to. It should also be noted that if no reduction was claimed this does not necessarily mean that no right of way existed.

	Observations
	
	The District Valuation records have not been obtained as there is no map or user evidence from the early 1900s suggesting that the application route existed at that time. 

	Investigating Officer's Comments


	
	No inference can be drawn.

	25 Inch OS Map


	C.1930
	Further edition of 25 inch map.

	Observations
	
	A copy of the OS 25 inch (and 6 inch) map prepared in the 1930s for the area crossed by the application route is not available to view. 

	Investigating Officer's Comments
	
	No inference can be drawn.

	Aerial Photograph

	1940s 
	The earliest set of aerial photographs available was taken just after the Second World War in the 1940s and can be viewed on GIS. The clarity is generally very variable. 

	Observations
	
	There is no aerial photograph available to view from the 1940s within the county council's records.

	Investigating Officer's Comments
	
	No inference can be drawn with regards to the existence of the application route or public rights.

	6 Inch OS Map

Sheet 66NW


	1956
	The OS base map for the Definitive Map, First Review, was published in 1955 at a scale of 6 inches to 1 mile (1:10,560). This map was revised before 1930 and is probably based on the same survey as the 1930s 25-inch map.
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	Observations
	
	Home Farm Close and the application route are not shown and the land crossed by the route does not appear to have altered since the earlier editions of the 6 inch and 25 inch OS maps were surveyed in the early 1900s.

	Investigating Officer's Comments
	
	The application route did not exist in the 1930s when the survey on which the map is based was carried out.

	Aerial photograph
	1960s
	The black and white aerial photograph taken in the 1960s and available to view on GIS.
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	Observations
	
	Home Farm Close does not exist but the aerial photograph clearly shows a track extending from Wennington Road at point A consistent with the application route passing through point C and continuing directly to Home Farm from where it appears to continue through to Main Street.

	Investigating Officer's Comments
	
	The application route existed in the 1960s and appeared capable of being used. It is not known from looking at the photograph whether access beyond point C was just to the farm or whether it was possible to continue through to Main Street.

	Deed of Grant of a right of way at Wray
	1970
	A copy of a Deed of Grant of a right of way submitted by the applicant. The original agreement has been deposited in the county council Deed room and is dated 2nd April 1970 together with a supplemental Deed dated 6 September 1995
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1970 Deed Plan
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1995 Deed Plan

	Observations
	
	The 1970 Deed relates to the granting of a right of way over land coloured yellow on the plan forming part of the agreement. The agreement was made on 2 April 1970 between Mrs P D Holt and Lancashire County Council and contained in it is the provision that Lancashire County council would construct a road on the land coloured yellow and would thereafter maintain and keep it in good repair. The Deed provides for a right of access with or without horses carts and vehicles from the land coloured red on the plan along the land coloured yellow (the road to be constructed by the county council). There is no reference to the dedication of public rights but the road to be constructed is consistent with the application route between point A and point C.
The land referred to as being coloured red on the plan is owned by Lancashire County Council and is the primary school playing field immediately west of the application route. Access onto the playing field is currently available from point C on the junction of the application route and Home Farm Close.

The 1995 Supplemental Deed relates to the original access agreement and explains that the grantor (Mrs Holt) had requested that the county council agree to vary the route of the said right of way to that shown coloured yellow on the 1995 plan) and that the county council had agreed. The plan contained within the agreement indicates that the wall on Wennington Road was to be extended in proximity of point A but notes that a gap was to be left for pedestrian access. There is no reference to the dedication of public rights within the document.

	Investigating Officer's Comments
	
	No inference can be drawn regarding the existence of public pedestrian rights. In 1970 the access to the property was for Lancashire County Council as owners of that land not as Highway Authority. That right included vehicular access but did not imply there were no public pedestrian rights.
The 1995 variation of the route provided for the construction of a new private access route which subsequently became part of Home Farm Close which was adopted in 2004. At the time of the agreement however it appears that the route was a private access route to allow the county council to access land in its ownership.
The 1995 plan indicates that pedestrian access was to be retained at point A and both the 1970 and 1995 plans indicate that access may have been possible along the application route during that time. However neither agreement conveys public rights of access on foot.

	1:2500 OS Map

SD 6067-6167
	1973
	Further edition of 25 inch map reconstituted from former county series and revised in 1972 and published in 1973 as national grid series. 
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	Observations
	
	The application route existed as a substantial track from point A where access to it is shown as unrestricted. Between point A and point C the route appears to provide access to a row of buildings – possibly garages. Beyond point C the route is shown continuing as a track (gated just south east of point C) to provide access to Home Farm. South of the farm gated access continuing through to Main Street may have been possible along a thin strip of land adjacent to Bridge End cottage. 

	Investigating Officer's Comments
	
	The application route existed in the 1960s and formed part of an access track possibly to some garages and also to Home Farm. The route  appears to have been wide enough for vehicular access. South of the farm a narrow bounded strip is evident which may have provided pedestrian access through to Main Street.

	Planning Permission for the construction of 32 Wennington Road
Ref: 99/00664/FUL
	1999
	A copy of the Planning Permission granted in respect of the construction of 32 Wennington Road was obtained from Lancaster City Council.
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	Observations
	
	A planning application was submitted to Lancaster City Council on 15 July 1999 for the erection of 1 dwelling house (32 Wennington Road) on the strip of land crossed by the application route.
Planning permission was granted by the City Council on 18 October 1999 and included a number of conditions. The thirteenth condition listed referred to the fact that a public pedestrian access was to be maintained from Wennington Road to the land to the south of the site. This route was to be a minimum of 2 metres wide.

	Investigating Officer's Comments
	
	When planning permission was granted it was subject to maintaining public access from Wennington Road to the land to the south, i.e. along the route between point A and point C and the condition does not make clear whether this was recognising existing public access or the creation of a public access route although it could be argued that use of the word 'maintained' suggests the former.
Planning permission specifically provides for this access route which was required to be a minimum of 2 metres wide and the site evidence and user evidence suggest that this requirement was complied with.

	Aerial Photograph
	2000
	Aerial photograph available to view on GIS.
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	Observations
	
	This photograph was taken within 12 months of  planning permission being granted to build the house. The property does not appear to have been constructed but the application route can be clearly seen between point A and point C. Home Farm Close is shown as well as the access onto the playing field (immediately south of point C).

	Investigating Officer's Comments
	
	The application route existed in 2000 and appeared capable of being used. It appeared to provide a link from Wennington Road to Home Farm Close and to the access point onto the playing field.

	Google Street View Images
	2008-2009
	Google Street view images.
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Point A - Image captured in 2008
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Point A - Image captured in 2009
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Point C – image captured in 2009

	Observations
	
	From point A the application route can be clearly seen down the side of 32 Wennington Road in the photographs taken in 2008 and 2009.
Access to the property can be seen from the application route close to point A (gated) but the application route itself appears to be free of any restrictions down the side of the house.

The photograph from point C shows the application route in 2009 as a tarmac road leading up to point B.

	Investigating Officer's Comments
	
	The application route existed in 2008-2009 and appeared capable of being used.

	Definitive Map Records 


	
	The National Parks and Access to the Countryside Act 1949 required the County Council to prepare a Definitive Map and Statement of Public Rights of Way.

Records were searched in the Lancashire Records Office to find any correspondence concerning the preparation of the Definitive Map in the early 1950s.

	Parish Survey Map


	1950-1952
	The initial survey of public rights of way was carried out by the parish council in those areas formerly comprising a rural district council area and by an urban district or municipal borough council in their respective areas. Following completion of the survey the maps and schedules were submitted to the County Council. In the case of municipal boroughs and urban districts the map and schedule produced, was used, without alteration, as the Draft Map and Statement. In the case of parish council survey maps, the information contained therein was reproduced by the County Council on maps covering the whole of a rural district council area. Survey cards, often containing considerable detail exist for most parishes but not for unparished areas.
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	Observations
	
	The application route was not shown.

	Draft Map


	
	The parish survey map and cards for Wray with Botton were handed to Lancashire County Council who then considered the information and prepared the Draft Map and Statement.
The Draft Maps were given a “relevant date” (1st January 1953) and notice was published that the draft map for Lancashire had been prepared. The draft map was placed on deposit for a minimum period of 4 months on 1st January 1955 for the public, including landowners, to inspect them and report any omissions or other mistakes. Hearings were held into these objections, and recommendations made to accept or reject them on the evidence presented. 

	Observations
	
	The application route was not shown on the Draft Map of Public Rights of Way and no representations or objections were made relating to it.

	Provisional Map 


	
	Once all representations relating to the publication of the draft map were resolved, the amended Draft Map became the Provisional Map which was published in 1960, and was available for 28 days for inspection. At this stage, only landowners, lessees and tenants could apply for amendments to the map, but the public could not. Objections by this stage had to be made to the Crown Court.

	Observations
	
	The application route was not shown on the Provisional Map of Public Rights of Way and no representations or objections were made relating to it.

	The First Definitive Map and Statement
	
	The Provisional Map, as amended, was published as the Definitive Map in 1962. 

	Observations
	
	The application route was not shown on the First Definitive Map and Statement.

	Revised Definitive Map of Public Rights of Way (First Review)


	
	Legislation required that the Definitive Map be reviewed, and legal changes such as diversion orders, extinguishment orders and creation orders be incorporated into a Definitive Map First Review. On 25th April 1975 (except in small areas of the County) the Revised Definitive Map of Public Rights of Way (First Review) was published with a relevant date of 1st September 1966. No further reviews of the Definitive Map have been carried out. However, since the coming into operation of the Wildlife and Countryside Act 1981, the Definitive Map has been subject to a continuous review process.
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	Observations


	
	The application route is not shown on the Definitive Map of Public Rights of Way (First Review).

	Investigating Officer's Comments
	
	From 1953 through to 1975 there is no indication that the application route was considered to be a public footpath by the Surveying authority. There were no objections or representations made regarding the route from the public when the maps were placed on deposit for inspection at any stage of the preparation of the Definitive Map.

	Highway Adoption Records including maps derived from the '1929 Handover Maps'
	1929 to present day
	In 1929 the responsibility for district highways passed from district and borough councils to the County Council. For the purposes of the transfer, public highway 'handover' maps were drawn up to identify all of the public highways within the county. These were based on existing Ordnance Survey maps and edited to mark those routes that were public. However, they suffered from several flaws – most particularly, if a right of way was not surfaced it was often not recorded.

A right of way marked on the map is good evidence but many public highways that existed both before and after the handover are not marked. In addition, the handover maps did not have the benefit of any sort of public consultation or scrutiny which may have picked up mistakes or omissions.

The County Council is now required to maintain, under section 31 of the Highways Act 1980, an up to date List of Streets showing which 'streets' are maintained at the public's expense. Whether a road is maintainable at public expense or not does not determine whether it is a highway or not.
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1929 Road Transfer Map
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LCC highway classification map

	Observations
	
	The application route is not recorded as being publicly maintainable on the List of Streets by the county council.

Home Farm Close was adopted on 1 June 2004 with the properties on Home Farm Close (south of the application route) built in approximately 1998-2001 by G and J Developments Limited. 

	Investigating Officer's Comments
	
	No inference can be drawn regarding public rights. By 2004 at the latest the application route provided access to and from publicly maintainable highways (from point A and point C) although before that time it provided access to the playing fields adjacent to point C.

	Statutory deposit and declaration made under section 31(6) Highways Act 1980


	2019-2020
	The owner of land may at any time deposit with the County Council a map and statement indicating what (if any) ways over the land he admits to having been dedicated as highways. A statutory declaration may then be made by that landowner or by his successors in title within ten years from the date of the deposit (or within ten years from the date on which any previous declaration was last lodged) affording protection to a landowner against a claim being made for a public right of way on the basis of future use (always provided that there is no other evidence of an intention to dedicate a public right of way).

Depositing a map, statement and declaration does not take away any rights which have already been established through past use. However, depositing the documents will immediately fix a point at which any unacknowledged rights are brought into question. The onus will then be on anyone claiming that a right of way exists to demonstrate that it has already been established. Under deemed statutory dedication the 20 year period would thus be counted back from the date of the declaration (or from any earlier act that effectively brought the status of the route into question). 
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‘ Friends of St James the Less Church 100 Club

‘Winners of the October draw which took place on Saturday 5 October 2019.

1#Prize - No. 25 - £111 - Winner lives in Kirkby Lonsdale
2% Prize ~ No. 36 - £55.50 - Winner lives in Tatham
3% Prize ~No. 40 - £27.75 - Winner lives in Tatham

‘Thank you to all members for your continued support. 1f you would like to
join our 100 Club please pick up a leaflet in Wray Post Office, Church or
phone Sue Wood on 015242 21170.
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* Carl and Sally Parr of 32 Wennington Road, Wray give notice that the *
gravelled access situated between mumbers 30 and 32 Wennington Road,
which the above landowners have allowed to be used as a permissive path,
will shortly be permanently closed to the public and gated off.

As per the house deeds for 32 Wennington Road, access for owners of the
garages and for residents of numbers 28 and 30 Wennington Road, to the rear

* entrances of their property, remains unaffected.

FREE - Cream Leather two seater sofa in good order. Decp soft
cushioned leather seats and back. You only need to collect it as space needed
for a new one.

Please tel. 015242 21610 after 5.30 weekdays or anytime weekends.

&

‘Tatham; more details of these are in the Council minutes, which are on our
website.

8

In Public Time' we also welcomed Richard Wilson who told us about
Lancaster City Council's Climate Emergency Resolution, which aims to
reduce the local carbon footprint. He suggested that Tatham Parish Council
support the council and declare its own Climate Emergency Resolution. This
‘would put forward ways to reduce carbon emmisions and would encourage:

abed 07/$/T 6T 1

More sustainable transport. Reductions in energy use in homes, businesses
and elsewhere. Co-operation with organisations seeking to develop low-
carbon and community-led affordable housing. Use and development of
renewable energy. Production, sale and consumption of locally sourced food
Reduction in food and other waste. Any other methods of achieving these
aims.

‘We plan to discuss this further at the next meeting on Thursday 19
November 2019, 7.30pm at St James the Less Church.

Parishioners who want to raise issues with the Council are always welcome

1o attend 'Public Time' at the start of the meeting. They are encouraged to
stay through the meeting but do not take part in further discussions.

Please keep in touch with us via the website:
tathamparishcouncil. wordpress.com  or email Carl Hunter at
tathamparishcouncil@gmail com

From Tatham Parish Councillors
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	Observations
	
	In November 2019 the current owners of 32 Wennington Road posted a notice in the local parish newsletter – the Wrayly Mail – stating that a route (the application route) that they had allowed the public to use as a permissive route was to be permanently closed to the public. Immediately prior to this they had contacted the county council seeking clarification as to whether there was a recorded public right of way across their land.
Following publication of the newsletter the county council received several phone calls and emails regarding the status of the application route and representatives of the Parish Council explained that they their intention to submit an application to record the route as a public footpath.
The owners of the property contacted the county council again in March 2020 requesting information on how to make a statutory declaration and deposit under section 31(6) Highways act 1980. A deposit was submitted to the county council on 1st April 2020 and is currently being processed by Legal and Demographic Services.

	Investigating Officer's Comments
	
	The current landowner does not acknowledge the existence of public rights along the application route having blocked it off in late 2019 and submitting a statutory deposit and declaration.


The affected land/specified parts of the land is not designated as access land under the Countryside and Rights of Way Act 2000 and is not registered common land. 

Landownership
The land crossed by the application route between point A and point B has been in the registered ownership of the owners of 32 Wennington Road since 2010.

The land crossed by the application route between point B and point C has been in the registered ownership of Wray Parish Council (the applicants) since 2010.
Summary

No map and documentary evidence supporting the existence or use of the application route prior to the 1960s has been found.

The application route existed in the 1960s - as evidenced by the aerial photograph from that time - as part of a longer access road providing direct access to Home Farm. 
A Grant of Deed dated 1970 relates to private access along the application route to gain access to a school field and a supplementary agreement dated 1995 diverted this private right to the route now forming part of Home Farm Close. The 1995 plan indicates that pedestrian access was to be retained at point A and both the 1970 and 1995 plans indicate that access may have been possible along the application route during that time although neither agreement conveyed public rights of access on foot.
The application route is clearly shown as part of the access road referred to in the 1970 grant on the OS map published in 1973 and access appears to have continued beyond point C through Home Farm out to Main Street.

When residential properties were built on the farm site in the late 1990s then the original farm access track was re-routed to the alignment of Home Farm Close which was constructed as part of the development and included use of the private access road constructed following the private agreement made by Mrs Holt and the county council. The original access from point A was retained as a pedestrian link – as clearly specified in the grant of planning permission for the construction of 32 Wennington Road dated 1999 – and appears to have been accessible until its use was challenged in 2019.
Head of Service – Legal and Democratic Services Observations
Information from the Applicant

In addition to the documentary evidence already presented four user evidence forms were submitted in support of the application, this user evidence is summarised below.

Duration of Use

The user evidence forms collectively provide evidence of use going back as far as 1970 and up to 2020. Of the four users three record use of the route for 20 years before the route was called into question in 2019.
Frequency of Use

Three of the users stated weekly use on foot whilst one stated use every few months on foot.
Reasons for Use

One of the users noted use for pleasure, the three other users all noted use to access the local children's playground with children, to access the local playing fields for village events or to access other parts of the village.

One user noted that they had a private right to use the route granted in the deeds to their own property.

Other Users of the Route

All users noted seeing others using the route on foot, in addition one also noted use by people with pushchairs, occasional use by people in wheelchairs and use by motor vehicles.
Consistency of the Route

Three of the users specified that the application route had always followed the same route, one did not specify. 

Unobstructed Use of the Route

One user stated that they had never seen any signs, notices, or encountered any barriers and had not been prevented from using the route.

Two other users noted closure of the route in June of 2019, one specifying the route was closed for 3 weeks at this time. Both also noted that the route was closed in February and April of 2020. Both made mention of a notice published in the parish newsletter, the Wrayly Mail, in 2019 stating that the route was not a public right of way and went on to note that the owners had directly communicated that the route was not a public right of way by email and speaking in person respectively. 
These two users also noted another resident of the village who had previously used the route being told directly that the intended closure of the route applied to her.

The remaining user noted the installation of a gate but noted this had not prevented use of the route though they believe this to be the owner's intention. They noted that the user now states that the route is not public. 
Information from Others

Several utilities providers responded to the consultations to state they had no objection to the application but no further information was provided. 
Information from the Landowner

The owners of 32 Wennington Road responded to the consultation confirming their land ownership. They stated that the house was built in the year 2000 and they purchased the property in February of 2010. They highlighted that the property is listed as being of one of 'special interest'. Their understanding is that their property sits on what was once an unmade farm track which led from Wennington Road through to Home Farm, Main Street, Wray.

The owners noted the deed of grant dated 2nd April 1970 which was provided to them by Wray with Botton Parish Council stating that this deed grants access rights to Lancashire County Council, but no other person(s) are granted access.

The owners went on to object to the application on several points. 

1. That the land in their ownership is the subject of a deposit under section 31(6)Highways Act 1980 and 15A(1) Commons Act 2006 lodged with Lancashire County Council on 1st April 2020.

2. Since their occupation of 32 Wennington Road the access in question has been closed to the public on several dates; Sunday 6th February 2011, Friday 6th February 2015, Saturday 1st June to Monday 10th June 2019 inclusive, Thursday 6th February 2010 and from Thursday 2nd April to Sunday 5th July 2020 inclusive during the 'Iockdown'.

3. They noted that the Parish Council have placed great emphasis on paragraph 13 of a Lancaster City Council letter dated 18th October 1999 which relates to an amendment application dated 1st October 1999 in respect of the original planning permission for the building of 32 Wennington Road, Wray. Paragraph 13 states that a pedestrian access must be maintained to a minimum of 2 metres from Wennington Road to land to the south of the site. 
The landowner stated that they had taken several measurements from the building line of 32 Wennington Road to the boundary wall of 30 Wennington Road with the route actually varying in width from a maximum of 1.9m to a minimum of 1.6m. They therefore suggest that the clause at paragraph 13 is null and void. They noted that Lancaster City Council planning have been informed of this fact and asked for their observations but no response had been received. The owners went on to highlight a Land Registry document dated 25th November 1999 that shows the access to be only 1.8m wide and that such access is for garage users only. A copy of this document was requested and provided, extracts are shown below.
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All that piece or parcel of land forming part of The Home Farm Wray more particularly delineated and shown
edged red on Plan | attached hereto (Plan 1) TOGETHER WITH the benefit of a right of way (in common
with the Transferors and all others entitled to a like right) over the track or roadway leading from the land
hereby transferred in the position shown for the purpose of identification edged brown on Plan 2 attached
hereto (Plan 2} with or without vehicles and TOGETHER WITH ALSO with-the-fultand-free right-to-lay a new-
sewer or drain to serve the land hereby transferred along the said track or roadway edged brown to the main
drain or sewer at the approximate point maried D on Plan 2 and a right of entry. with or without workmen and
equipment for the purpose of carrying out such works and for the purpose of the future repair maintenance and
renewal of the said new sewer or drain laid in pursuance of the right hereby granted and also any existing
sewer or drain serving the said land laid thereunder and thereafter the right to the free flow of water soil and
effluent through such said new sewer or drain the Transferee or other person or company:exercising such right
making good all damage accasioned in the exercise thereof AND TOGETHER ALSO with the right to enter
such part of the said track or roadway edged brown on Plan 2 with or without workmen and equipment for the
‘purpose of carrying out such works as may be necessary to provide ac#ess to the land hereby transferred in
accordance with any Planning Permission for the development thereof and to permit the Transferee to carry out
such works at its own expense without any obligation on the Transferee to do so SUBJECT TO the following: -

A) A pedestrian right of way 1.8 metres in width shown coloured yellow on Plan 1 for all persons entitled to
exercise the same,
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4. The owners stated that the whole of the land in question is not suitable for designating as a Public Footpath as it is primarily used for vehicle access, manoeuvring and parking whilst the Wennington Road end of the route opens directly onto the carriageway of the busy B6480 at a point where there is no footway on either side of the road. They state that safer and alternate access to both the school field and Home Farm Close are easily available.

5. They note that a precedent was set when, following its redevelopment, the opposite end of the former Home Farm track leading onto Main Street, Wray was, despite its use by the public as a cut through, closed off and gated. The owners state that date of this is not known but that it took place within the last 20 years.

6. The owners assert that "granting of a Public Footpath" at this location would possibly have a negative impact on the future sale values of both 32 and 30 Wennington, Road, Wray or make the properties more difficult to sell.
Assessment of the Evidence 

The Law - See Annex 'A'

In Support of Making an Order(s)
· Some user evidence.

· Absence of signs and notices along the route stating that the route was not public.
· Absence of action taken by landowners to discourage use of the route.

· Map and other documentary evidence supporting the physical existence of the route since at least the 1960's.
· Part of the application route is (B-C) is owned by the applicants for the order.
Against Making an Order(s)
· Low number of user evidence.

· Action taken by current landowners of part of the route in 2019 to stating the route was permissive and would be closed which would set a date for S31 dedication and suggest no common law dedication during the current ownership.

Conclusion

The application is that the route A-B-C has already become a footpath in law and should be recorded on the Definitive Map and Statement of Public Rights of Way. 

As there is no express dedication Committee should consider, on balance, whether there is sufficient evidence from which to have its dedication inferred at common law from all the circumstances or for the criteria in section 31 Highways Act 1980 for a deemed dedication to be satisfied based on sufficient twenty years "as of right" use to have taken place ending with this use being called into question.

Considering initially whether there are circumstances from which dedication could be inferred at common law. It is advised that Committee has to consider whether evidence from the maps and other documentary evidence coupled with user evidence indicates that it can be reasonably inferred that in the past the landowner(s) intended to dedicate the route as a public right of way.
The analysis of the map and documentary evidence indicates that the route did not physically exist prior to 1960. The route was part of a wider access from Wennington Road to Main Street through Home Farm.
Sufficient as of right use agreed by the owners may be circumstances from which dedication can be inferred. Significantly, planning permission granted in 1999 to construct number 32 Wennington Road contains a planning condition requiring a public pedestrian access to be maintained from Wennington Road to the land to the south of the site. This route was to be a minimum of 2 metres wide, which is the generally accepted width required for the creation or diversion of a public footpath, however it is acknowledged that public footpaths can be accepted measuring less than 2 metres in width. 
The planning permission demonstrates that at such time it was considered that a public route already existed and the Local Planning Authority intended for such to be maintained despite the new house being development around it. In addition the planning condition was seemingly accepted by the planning applicant as the condition was never removed or relaxed. As the route continued to be open and available (all be it slightly less than 2 metres in width) the condition was arguably complied with and the users state that they continued to use the route after the construction of the new dwelling up until 2019.  Such action demonstrates that in 1999 the planning applicants had knowledge of the public using the route and further showed a willingness to allow the public to continue to use the informal footpath. The breach of planning condition 13 is an issue for the Lancaster City Council as the Local Planning Authority to consider and carryout the necessary enforcement action should they feel it appropriate.
The landowners suggest that part of the route A-B is not suitable as a public footpath as the route is primarily used for vehicular access; however, Committee is reminded that such suitability of a route and the existence of an alternative are not matters to be taken into account when determining the existence of a public right of way. Equally the negative impact on the value of a property although of concern to landowners is not a matter which the Committee can consideration. Finally, the owners of the section of route A-B make comparisons to a precedent having been set for a similar route located the opposite site of Home Farm, Committee is reminded that each route is to be considered on its own evidence and that other routes cannot be used as comparisons.
The four users present evidence that there has never been any clear action by owners to prevent use by the public and use by the public has continued for many years such that, on balance, there may be sufficient evidence from which to infer dedication at common law. The current landowners of part of the route A- B have indicated in a letter to Lancashire County Council that the section of route A-B has been closed off on four separate occasions between 1999 and 2019, however, the applicants and the users have not indicated any knowledge of such closures in their user evidence. 
Looking next at the criteria for a deemed dedication under section 31 of the Highways Act 1980, use of the route needs to be by the public 'as of right' (without force, secrecy or permission) and without interruption over a sufficient 20 year period immediately prior to the route being called into question. In this matter, the evidence indicates that access to the route was obstructed in 2019; therefore, the 20-year period under consideration for the purposes of establishing deemed dedication would therefore be 1999-2019. 

The applicant has provided four user evidence forms in support of the application, which refer to use of the route from as early as 1970. Three users provide evidence of use during the period under consideration. All users have referred to having witnessed other users whilst using the route themselves. Three of the users claim to have used the route on foot weekly and one user claims to have used the route monthly, and three users claim to have used the route  'as of right' with one user claiming to use the route via a private right granted in his property title deeds. 

None of the users recall having ever been told that the route was not a public right of way, prior to 2019 nor do any users refer to having been turned back or having asked permission to use the route. It is therefore suggested that there is sufficient evidence of use of the claimed route by the public as of right to raise a presumption of dedication for the period 1999-2019.

Committee's attention is drawn to the fact that three of the four users claim to have used the route as of right, which can be viewed as a relatively low number. Committee should however note that the Applicant in this instance is the local Parish Council who are themselves representatives of the Wray Villagers. However, Guidance from the Planning Inspectorate indicates that use of the route must be by a sufficient number of people who together may sensibly be taken to represent the public at large. Committee may consider that three users of the route are not representative of the public at large and therefore the evidence does not raise a presumption of dedication of a footpath and fails to satisfy the statutory test. 

The current owner of the land crossed by the route between point A and point B has submitted a Statutory Declaration under section 31(6) Highways Act 1980 to Lancashire Council dated 1st April 2020. Section 31(6) of the Highways Act 1980 enables landowners to protect themselves against public rights of way coming into existence, based solely on a period of use by the public but this only protects them from use of the route following submission of the declaration i.e. post 1st April 2020.
In conclusion, taking all of the evidence into account, the Committee on balance may consider that the provisions of section 31 of the Highways Act 1980 can be satisfied.  In addition, or in the alternative, Committee may also consider that it can be reasonably alleged that there is sufficient evidence from which to infer dedication of a public footpath at common law.

Committee is therefore advised to accept the application, make an Order and promote the Order to confirmation. 
Risk management
Consideration has been given to the risk management implications associated with this claim.  The Committee is advised that the decision taken must be based solely on the evidence contained within the report, and on the guidance contained both in the report and within Annex 'A' included in the Agenda Papers. Provided any decision is taken strictly in accordance with the above then there is no significant risks associated with the decision making process.
Local Government (Access to Information) Act 1985

List of Background Papers

	Paper
	Date
	Contact/Directorate/Tel

	All documents on File Ref: 804-620
	
	Simon Moore, 01772 531280, County Secretary and Solicitors Group


	Reason for inclusion in Part II, if appropriate

N/A


� The Ordnance Survey (OS) has produced topographic maps at different scales (historically one inch to one mile, six inches to one mile and 1:2500 scale which is approximately 25 inches to one mile). Ordnance Survey mapping began in Lancashire in the late 1830s with the 6-inch maps being published in the 1840s. The large scale 25-inch maps which were first published in the 1890s provide good evidence of the position of routes at the time of survey and of the position of buildings and other structures. They generally do not provide evidence of the legal status of routes, and carry a disclaimer that the depiction of a path or track is no evidence of the existence of a public right of way.   


� Aerial photographs can show the existence of paths and tracks, especially across open areas, and changes to buildings and field boundaries for example. Sometimes it is not possible to enlarge the photos and retain their clarity, and there can also be problems with trees and shadows obscuring relevant features. 
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